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Diversity and Inclusion in the Workplace
What ATs Should Know About Creating a Safe
Environment for Patients, Colleagues

BY JEFFREY KAWAGUCHI, PT, PHD, ATC, NATA ETHNIC DIVERSITY ADVISORY COMMITTEE

s health care providers in an ever-changing environment, the athletic training
profession, like many other professions, has found itself at a crossroads. In the
U.S., the diversity of the population is expanding and this is reflected in the active
individuals athletic trainers treat. As athletic trainers, we have a professional

responsibility to create an environment that is more reflective of those we serve. Although
race and ethnicity are commonly the benchmark by which diversity is measured, it can also be
measured by a diversity of thoughts, beliefs and actions. By adhering to our professional re-
sponsibility, we can promote not just a more diverse workplace, but a more inclusive environ-

ment for our colleagues and patients.

According to 2020 U.S. Census, the largest racial group in the United States is those who
identify as white.! This group makes up the majority of the population (57.8%), with the remainder
of the population made up of a “melting pot” of other races and ethnicities. However, there is

CONTAINED IN THE DIGEST MAY OR MAY NOT REFLECT THE
MOST CURRENT LEGAL DEVELOPMENTS OR PRACTICE
REQUIREMENTS. YOU ASSUME THE SOLE RISK OF MAKING USE
OF THE DIGEST. THE DIGEST IS PROVIDED FOR INFORMATIONAL
PURPOSES ONLYAND IS NOT INTENDED TO BE, OR BEA
SUBSTITUTE FOR, PROFESSIONAL LEGAL ADVICE FROM AN
ATTORNEY OR MEDICAL ADVICE FROM A PHYSICIAN. ALWAYS
SEEK THE ADVICE OF A QUALIFIED ATTORNEY FOR LEGAL
QUESTIONS AND A PHYSICIAN OR OTHER QUALIFIED HEALTH
CARE PROFESSIONAL FOR MEDICAL QUESTIONS.

MOREOVER, IN NO EVENT SHALL NATA BE LIABLE FOR ANY
INDIRECT, PUNITIVE, INCIDENTAL, SPECIAL, OR

CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN ANY

WAY CONNECTED WITH USE OF THE DIGEST, EVEN IF NATA
HAS BEEN ADVISED OF THE POSSIBILITY OF DAMAGES. IF
SUCH LIMITATION IS FOUND TO BE UNENFORCEABLE, THEN
NATA'S LIABILITY WILL BE LIMITED TO THE FULLEST POSSIBLE
EXTENT PERMITTED BY APPLICABLE LAW. WITHOUT
LIMITATION OF THE FOREGOING, THE TOTAL LIABILITY OF NATA
FOR ANY REASON WHATSOEVER RELATED TO USE OF THE
DIGEST SHALL NOT EXCEED THE TOTAL AMOUNT PAID TO NATA
FOR THE RIGHT (BY THE PERSON MAKING THE CLAIM) TO
RECEIVE AND USE THE DIGEST.

Use of the digest will be governed by the laws of the State of Texas.
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aninevitable transition in demographic pattern.
In fact, according to the U.S. Census Bureau,
no individual racial or ethnic group will con-
stitute a majority by the year 2060.!

However, across almost all health professions,
this distribution is not represented in the
workplace and even more alarming is a lack of
preparation of any health profession for the
imminent increase in diversity. The profession
that most closely replicates the current demo-
graphic distribution is medicine. According to
the American Association of Medical Colleges,
white people account for 56.2% of practicing
physicians, followed by Asians who account for
17.1%; 5.8% identify as Hispanic and only 5%
identify as Black.? But, the statistics are even
more lopsided for other professions. According
to the Sullivan Report, in dentistry, 86% iden-
tified as white, which was similar to the 86.6%
in the nursing profession.?

This trend is mirrored in the demographics of
athletic trainers, as well. According to NATA, in
April, 80.64% of all NATA members were white,
which increases to about 87.5% of NATA mem-
bers who are in leadership positions.* The next
closest race and ethnicity was Hispanic at 5.4%
followed by those who identified as Asian or
Pacific Islander at 4.26% and Black, who make
up 4.18% of the membership.

It's alarming to compare these rates with
the populations athletic trainers serve.
According to the NCAA, in 2021, across all
divisions, 63% of student athletes were white,
16% identified as Black and 6% identified as
Hispanic.® The gap between the race of athletic
trainers and those they serve became even
greater when looking at the rates by sport. In
football across all divisions, for example, 45%
of the student athletes identified as white, 39%
as Black and 16% as other. In basketball, 38%
identified as white, 44% as Black and 18% as
other. With these statistics, there is certainty
that the diversity in the athletic training work-
place falls below any matrix or standard set
by populations, when representation is an
important part of health care.

This transition the racial demographics
is only one indicator of increasing diversity
in the United States. As defined by the
Global Diversity Practice, diversity could also
be reflected in difference in age, gender, eth-
nicity, religion, disability, sexual orientation
and education.

Thus in this article, [ hope to demonstrate
the need for increasing diversity in the athletic
training profession and provide practical steps
to move forward. However, to begin this pro-
cess, it is important to have an understanding

Sports Medicine Legal Digest

of where we are presently and how diversity
is mandated.

Summary of Federal and State Laws
Since the early 1960s, much has changed to
alter the racial makeup of the workplace in
an attempt to address both the equality and
equity of the situation. The enactment
of non-discrimination laws began with Title VII
of the Civil Rights Act of 1964, which changed
the meaning of diversity. Specifically, the act
prohibited discrimination based on race, color,
sex, national origin and religion. Enforcement
of this act was placed with the U.S. Equal
Employment Opportunity Commission (EEOC),
which is responsible for enforcing federal laws
that make it illegal to discriminate against a job
applicant or employee because of the person’s
race, color, religion, sex (including pregnancy,
transgender status and sexual orientation),
national origin, age (40 or older), disability or
genetic information. The laws apply to all types
of work situations, including hiring, firing, pro-
motions, harassment, training, wages and
benefits. The act also prohibits retaliation
against persons who complain of discrimination
or participate in an EEOC investigation.
Subsequently, other laws were enacted to

promote diversity beyond just race and ethnicity.
The meaning of diversity has expanded to
include individuals with disabilities, workers
age 40 and older and veterans. However, the
definition of diversity in the workplace isn’t
confined to the characteristics and status cod-
ified by law. Workplace diversity also includes
differences in generation, culture and work
styles and preferences. There are a number of
additional federal and state laws prohibiting
discrimination in workplace including:

e Age Discrimination in Employment Act of
1967, which as amended, prohibits discrimina-
tion based on age in all aspects of employment
against persons 40 years old or older.

e Age Discrimination Act of 1975, which
prohibits discrimination on the basis of age
in programs or activities receiving Federal
financial assistance.

e Americans with Disabilities Act of 1990,
which prohibits discrimination against in-
dividuals with disabilities in employment,
housing, public accommodation, education,
transportation, communication, recreation,
institutionalization, health services, voting
and access to public services.

continued on page 04

Q&A

AT-ATTORNEY OFFERS
UNIQUE PERSPECTIVE ON
SPORTS LAW

Scott Armstrong, JD, ATC,
NASM-CES, is a career-
advancing athletic trainer
with a decade of experience
as a director of sports med-
icine at two historically
Black colleges and univer-
sities. Armstrong also has
worked in the National
Football League, the
“Power 5" NCAA confer-
ences and in the secondary
school setting as an athletic trainer.

Currently, he’s the athletic trainer for Atlantic
High School in Port Orange, Florida. Armstrong
is also developing a sports medicine and risk
management consultancy for collegiate and
secondary schools that will open later this year.
The consultancy will focus on auditing depart-
mental policy and procedures, recommending
changes based on best practices, developing
health care and risk management solutions and
Title IX reviews and guidance, Armstrong said.

In addition to his experience, Armstrong is
one of a growing list of ATs who has earned a
law degree. Utilizing his unique experience and
background, Armstrong sat down with NATA to
share insight into how his experience as an ath-
letic trainer informs his experience as an attorney

Scott Armstrong,
JD, ATC,
NASM-CES

and vice versa.

Q. You have a unique
perspective as both an AT
and an attorney. How has
being an attorney impacted
your experience as an AT?

['ve always felt that, in a very practical way,
ATs play a major role in risk management,
both for their patients and employers.
Going through law school and surviving
to the end has sophisticated that view on
an administrative and technical level. The
juris doctorate degree has both shifted my

continued on page 04
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Q&A, continued from page 03

perspective and increased my credibility
when discussing liability and risk mitigation
with other organizational stakeholders.

Q. What do you think are the
most misunderstood aspects
of the law that non-attorney
ATs have?

Easy — HIPAA versus FERPA. The vast ma-
jority of ATs in the secondary school and
collegiate settings use “HIPAA authoriza-
tion” forms and require their patients to sign
them so they can discuss and release health
information to coaches and others as needed.
The reality is that the vast majority of these
schools don't meet the “covered entity” stan-
dard in the law and, therefore, HIPAA doesn't
apply. However, the student’s health record is
almost certainly protected by FERPA.

There isn't necessarily a harm in over
applying HIPAA, except that were doing
so in lieu of obtaining proper authorization
to release details of a health/education re-
cord under the privacy law that most likely
applies, which is FERPA. State-specific laws
may also protect certain information in a
health or education record.

[ recommend working with your employ-
er's general counsel to write a statement
that broadly authorizes the use of the stu-
dent’s health and educational record from
all applicable federal and state privacy
laws on an as-needed basis to sufficiently
communicate playing status and physical
restrictions and to further the care being
provided to the student.

Q. How have diversity,
equity and inclusion
developments impacted the
practice of the AT in terms
of treating patients?

Traditionally, many people would focus on
race and ethnicity when they hear “diversi-
ty” This singular focus of diversity was at
the expense of marginalizing individuals
who are diverse in ways other than race.
Fortunately, diversity, equity and inclusion
programming is helping people understand

continued on page 05
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DIVERSITY AND INCLUSION IN THE WORKPLACE, continued from page 03

e Equal Pay Act of 1963, which prohibits sex-
based wage discrimination between men and
women in the same establishment who are
performing under similar working conditions.

e Executive Order 11246 of 1965, as amended,
is a federal executive order applicable to fed-
eral government contractors that prohibits job
discrimination against any employee or ap-
plicant for employment on the basis of race,
color, religion, sex or national origin and it re-
quires affirmative action programs for minori-
ties and women to ensure equal opportunity.

e Rehabilitation Act of 1973 requires employ-
ers to take affirmative action to employ and
advance in employment-qualified individuals
with disabilities and prohibits discrimination
against qualified individuals with disabilities
under any program or activity receiving Fed-
eral financial assistance.

e Title IX of the Education Amendment of 1972
prohibits discrimination on the basis of sex or
blindness under any education program or ac-
tivity receiving Federal financial assistance.

e Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1974, Section 402, as amend-
ed, prohibits job discrimination and requires
affirmative action to employ and advance in
employment-qualified Vietnam-era veterans
and qualified special disabled veterans.

Benefits of a Diverse Workforce

There are a number of documented benefits
to a diverse workforce; however, the bottom line
is that a diverse workforce simply outperforms
one that lacks diversity — this is especially well
documented in the business world. According to
McKinsey & Company, a management consulting
firm that, inits 2019 analysis, suggested that com-
panies in the top quartile of gender diversity on
executive teams were 25% more likely to expe-
rience above-average profitability than peer
companies in the fourth quartile.® This is up from
21%1n 2017 and 15% in 2014. In the case of other
markers, the findings are equally compelling. In
their report, McKinsey & Company found that
when comparing companies based on ethnic and
cultural diversity, those in the top quartile out-
performed those in the fourth by 36% in terms of
profitability in 2019.

In an attempt to find the underlying
constructs for this effect, it's important to
acknowledge that very little research has been
done specifically with a health-professions

focus, which could be because it’s a relatively
new concept for health care. Because there is
a lack of diverse health care professionals avail-
able, adequate sample sizes are difficult to
obtain. Thus, many of the constructs for the
effect of a diverse workplace come from
research done in the field of business and are
then extrapolated to health care.

According to Forbes, there are a number of
benefits to a diverse workforce.” The first is that
diverse teams boost creativity and innovation. A
meta-analysis of more than 100 studies found
the process of adapting to greater diversity
stretches cognitive flexibilities, making every
one on the team more creative and improving
collective and individual judgement.® When
people come from different backgrounds, have
a variety of life experiences and see the world
in unique ways, multiple perspectives are
brought to the table. People from a variety of
backgrounds offer a handful of solutions, rather
than one uninspired solution, which canbe based
on the same cultural voice.

Next is the notion that workplace diversity
creates greater opportunities for professional
growth. Companies that embrace ideas and
practices from different perspectives create an
inclusive culture where the employees become
ambassadors for the company. According to
Zety.com, roughly 64% of candidates research
a company online before applying for an open-
ing. An integral part of this research is what
makes the company an attractive place to work
and, according to Glassdoor.com, one in three
will not apply for a position at a company that
lacks diversity.

How To Achieve A Diverse Workplace
As we look into the future of how the athletic
training profession can work toward creating
a diverse workplace, it’s important to begin
by recruiting and hiring diverse talent into
current health profession positions. Here are
some suggestions for creating a diverse work-
place culture:
1.Recruit a diverse pool of applicants.
In athletic training, many potential employers
will use the NATA Career Center or other in-
ternet sources (LinkedIn, Indeed, etc.). Posting
openings on job boards that specialize in di-
versity is another possible consideration.

2.Highlight diversity on the career page
on your website. Be sure your company’s
diversity statement and any current initiatives
are obvious on your career page and reference
it in every job description that is being offered.
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3.Seek assistance from other profes-
sional committees and organizations.
You can reach out to professional organiza-
tions that work with diverse individuals. For
example, within NATA, reach out to commit-
tees that promote and encourage diversity,
including the NATA Ethnic Diversity Ad-
visory Committee or the NATA LGBTQ+
Advisory Committee.

Retaining a diverse workforce is also important.
Here are some ideas to consider when evaluating
current retention practices:

1. Conduct diversity training. Diversity train-
ing can help employees become more aware of
many of the barriers to diversity and inclusion.
This step has also been identified as a means to
motivate employees toward positive behaviors
and attitudes, which is essential for creating and
maintaining a respectful, inclusive workplace.

2.Create an advisory council. For this step,
recruit a council of individuals who represent
a diverse group who are committed to inclu-
sion. This group could bring valuable insight to
concerns about diversity, equity; inclusion and
access that may otherwise go unnoticed. This
group might also be able to create additional
strategies that could further increase diversity.

3.Request diverse referrals. Ask current em-
ployees to refer job candidates they know from
under-represented groups in your company

4.Celebrate employee differences. Invite
employees to share their backgrounds and
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traditions in the workplace, including reli-
gious and cultural practices.

The Road Ahead

The road toward creating a diverse workplace
will be long and winding. There inevitably will
be many challenges to overcome, but, in the end,
the potential dividends not just for future clini-
cians, but the many of patients they will serve
in the future, hold much promise. ?
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Q&A, continued from page 04

diversity more thoroughly and that it could
include gender, sexual orientation, socio-
economic status and education, among
many other differentiating characteristics.

ATs who better understand diversity
and how it may impact their patients can
better develop inclusive programming to
enhance the health outcomes of their
patients. The changes we make in our
practice may be small, like being aware
that a colloquialism you use may have a
different and negative meaning to some-
one else. However, actively identifying and
adjusting how we interact could go a long
way to minimize unconscious bias and
developing an inclusive environment for
your patients.

Socioeconomic status is a major player
in this space, especially in high school and
collegiate athletics. This certainly varies state
to state, but if physicians and other prac-
titioners you refer patients to don’t accept
Medicaid as a form of payment, don’t have
a wide range of appointment options or re-
quire transportation that you can't provide,
then you have an inclusivity issue. You may
not be able to solve each of these issues,
but it is incumbent upon you as the AT to be
aware that these could be barriers to your
patients receiving care and you need to be
prepared to guide them the best way you can.

Q. How have diversity,

equity and inclusion issues
impacted ATs in terms of their
employment?

Historically, opportunities and salary in
athletic training have disproportionately fa-
vored white men. To a certain extent, they
still do; however, the demographics of ATs
entering the profession are changing.
Regarding hiring, many ATs with hiring
authority have preferred to hire individuals
they “know.” Maybe the hiring AT doesn’t
personally know the successful candidate,
but they know someone who does, or they
have a strong connection with where the
candidate went to school, etc. This type
of word-of-mouth and homogenous hiring
should be avoided as it can create a bar-
rier to equal employment opportunities.

continued on page 06
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Q&A, continued from page 05

Employers with DEI education programs
and training are likely ahead of the curve
in identifying old hiring practices that have
negatively affected diverse hiring.

Conversely, setting aside positions based
on race, national origin, sex/gender or reli-
gion could also be discriminatory. If you are
a hiring AT, don’t undertake an affirmative
action hiring plan on your own. You should
receive guidance from your employer’s hu-
man resources and general counsel offices.

The default in equal employment op-
portunity hiring is to 1. tailor your position
requirements so they are sufficiently related
to the job description, but not overly cumber-
some, 2. advertise and recruit in a way that is
visible and attainable to a diverse applicant
pool and 3. utilize a matrix that grades appli-
cants in a way that’s not directly or indirectly
based on the applicant’s race, color, national
origin, sex/gender or religion.

Q. Do you see any trends in
state laws that impact ATs?

Individual states have consistently updated
their practice acts for ATs over the past five
to 10 years, and I'm optimistic that trend will
continue. The specific changes being made
have varied state by state and have includ-
ed: updating the definition of an AT, updat-
ing requirements to become a licensed AT,
broadening the scope of practice licensed
ATs can legally perform, detailing standing
orders requirements and recognition by
workers’ compensation statutes regarding
reimbursement for services rendered.

Collectively, these changes are indicative
of the growing understanding and respect
for what we do as ATs, the strength of our
education programs and potential for us to
grow a presence in emerging settings.

Regarding how we practice, state legisla-
tures, state agencies and athletic associations
are consistently evolving best practice stan-
dards for medical issues, such as concussions,
heat illness and cardiac screening. All three
of these medical issues remain highly liti-
gious and underscore the need for ATs to 1.
be aware of specific changes in your state
and 2. have appropriate professional liability
insurance provided by their employer or pur-
chased at their own expense. ?
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Athletic Traner Granted Qualified Immunity
In Case Involving Baskethall Player’s Death

hen an athletic trainer em-

ployed by a public secondary

school is sued for negligence,

the defense often used by
their attorney is qualified immunity. That legal
doctrine holds that, under certain conditions,
government employees are shielded from lia-
bility in lawsuits that allege athletic trainers
violated the rights of student athletes or failed
to follow certain school district policies.

The doctrine of qualified immunity came into
play in a Kentucky case that involved the death
of a high school basketball player. The player
had attended an after-school “open gym,” where
a boys’ basketball coach was supervising and
coaching the students. During the open gym,
the player complained to other students that he
was having trouble breathing.

After he experienced no improvement in his
breathing, the player went to speak to the athletic
trainer, who was employed by the local school
district. The basketball player complained to the
athletic trainer that his heart was racing. As he
started to leave the athletic trainer’s office, the
lawsuit says, he told the athletic trainer “it’s doing
it,” and then collapsed.

The athletic trainer immediately went to treat
the player, rolled him on to his back, checked his
breathing and pulse and, while doing so,
instructed a football player in the office to call
911. The athletic trainer then began administering
CPR and instructed another student to go find a
coach. The player’s coach then came into the
office and began to assist the athletic trainer.

During this time, the athletic trainer also
instructed another nearby student to call another
athletic trainer, who had taken the only auto-
mated external defibrillator (AED) with her to a
baseball practice. According to school district
policy regarding the placement of AEDs in a
building, “[tlhe optimal response time is three
minutes or less. . .. Survival rates decrease by
7-10% for every minute defibrillation is delayed.”

When the other athletic trainer didn't initially
answer her phone, the athletic trainer at the scene
instructed two other students to retrieve another
AED located in the school’s foyer, approximately
325 feet from the athletic trainer’s office. Once
the students arrived with the AED, the AED’s

leads were applied to the player and delivered a
shock when prompted. Before the AT could
deliver a second shock, the local fire department
arrived on the scene and assumed resuscitation
efforts. The player was transported to a local
hospital, but he couldn’t be revived and died.

The player’s mother filed suit in trial court
against several school and district coaches and
administrators, including the AT, both in their
individual and official capacities. The trial court
dismissed all official capacity claims against the
athletic trainer and basketball coach, and the
trial proceeded on the individual claims.

The complaint alleged that the coach was
required, under school district policy, to imme-
diately retrieve an AED. The complaint also
claimed that the coach was negligent in having
a student attempt to contact another individual
to bring the portable AED to the athletic training
facility rather than immediately sending a student
to obtain the other AED located in the foyer of
the school.

The coach and athletic trainer filed motions
for summary judgment, claiming they were enti-
tled to sovereign immunity. The trial court
granted the athletic trainer’s motion, dismissing
the case, but denied the coach’s motion, finding
the claims against him were based on ministerial
facts and, therefore, sovereign immunity was not
applicable. Additionally, the trial court found that
the coach wasn’t immune under the state’s AED
and Good Samaritan statutes because he wasn’t
engaged in the athlete’s medical treatment.

The coach and the player’s mother appealed
the trial court’s ruling. The Kentucky Court of
Appeals ruled that both the coach and the athletic
trainer were entitled to governmental immunity
in this case.

The court noted that the Kentucky Supreme
Court has held that when an officer or employee
of the state or county is sued in their individual
capacity, that officer or employee is often entitled
to qualified official immunity, “which affords
protection from damages liability for good faith
judgment calls made in a legally uncertain envi-
ronment.” The application of qualified immunity
“rests not on the status or title of the officer or
employee, but on the function performed,” the
court stated. Specifically, the court said, “the
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analysis depends upon classifying the particular
acts or functions in question in one of two ways:
discretionary or ministerial.” A duty is ministerial
“when the officer’s duty is absolute, certain and
imperative, involving merely execution of a spe-
cific act arising from fixed and designated facts,”
the court said.

In finding that the coach was entitled to
qualified immunity, the Appellate Court
analyzed whether school district protocol
imposed a ministerial duty on him to retrieve the
AED or whether his decision was a good faith
judgment call made in a legally uncertain
environment. The protocol instructs that
certain actions must be taken when presented
with an unresponsive victim: confirm the unre-

sponsiveness of the victim, call 911, alert
athletic and/or supervising staff, retrieve an
AED and follow CPR and AED procedures
until EMS arrives. The court concluded that it
was mandatory and ministerial that those tasks
be completed.

When the coach entered the athletic training
facility, the court explained, the athletic trainer
was already providing emergency care. The
coach responded to an in-progress situation
already being managed in which appropriate
care was being rendered. The court held that
as long as the AT’s aid was appropriate, the
coach can't be faulted for using his discretion
in declining to take control from an individual
with superior training and experience.

As it related to the AT, in noting that the negli-
gence claims against him were dropped, the court
found that the AT’s decision-making process in
determining how to retrieve the AED in this emer-
gency situation was discretionary in nature.
Further, the court stated that although the emer-
gency action plan in place at the time made it
mandatory for the AT to designate someone to
retrieve the AED. However, his exercise of that
discretion in who to designate, which AED to
instruct that designee to retrieve and how long to
wait prior to designating someone else to retrieve
an alternate AED weren't specified by the EAP
and instead remained at the AT’s discretion.
Therefore, because the AT’s actions were discre-
tionary, he was entitled to qualified immunity. T

The Independent Employment Contract: A Foundation for Fair
Compensation and a Defined Scope of Work

BY JAMIE L. MUSLER, LPD, LAT, ATC, AND KENDALL SELSKY, DHSC, LAT, ATC, NATA PROFESSIONAL RESPONSIBILITY IN ATHLETIC

TRAINING COMMITTEE

h, the possibilities! Athletic train-

ers are recognized for their depth

and breadth of knowledge and

skills. The AT’s ability to provide
care in many different settings to a wide variety
of patients has created endless employment
opportunities. From educational settings, law
enforcement, occupational, hospital, profes-
sional sports, camps, entertainment industry
and military — not to mention the evolution of
the gig worker, a person who works temporary
jobs as an independent contractor or freelancer
—the employment possibilities are endless and,
in some cases, complex.

The growth of alternative or nontraditional
work, including freelancing, temporary work,
self-employment, per diem and contracted athletic
training work, continues to grow and can be a
great option, provided the AT understands the
details of independent contract employment.

Employee vs. Contract Work

Like many aspects of law, there is not a clear
statutory definition that outlines an employee
versus a contracted worker. There are, however,
several federal and state entities, including the
Internal Revenue Service, Small Business
Administration, Department of Labor and State
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Employment Agencies, that establish employ-

ment standards.
Some differences between contracted workers

and employees include:

¢ An independently contracted worker
provides AT services on a short-term or
limited basis and provides services that are
different from the entity’s normal purpose.
The AT uses their own equipment and sup-
plies to complete their contracted work, and
receives direct payment without payroll taxes
being deducted. The entity that hires the AT
shouldn't direct when, where or how the AT
performs their services. A contracted worker
will receive a Form 1099 to report their pay to
the IRS, won't receive any benefits and must
pay self-employment tax.

¢ An employee functions as part of an entity,
or employer, and receives direct supervision
over the work they perform. The employer
controls what the AT does, when they do
it and defines and evaluates the AT’s per-
formance. The employee will receive a W-2
form to report their pay to the IRS and bene-
fits as well as their Social Security, Medicare
and other pay deductions for reporting to
the IRS.

The type of employment is a personal one and
will be dictated by the AT’s individual circum-
stances and the business or governmental needs.
The contract is the AT’s opportunity to clearly
define and limit the scope of services, patient
population and time as well as establish a cost
for all services. When appropriate, the indepen-
dent contract may be a suitable option for both
parties. Contract law is complex and should
address and define all aspects of the relationship
including the following items.

Contract Terms

The contract should define the duration of the
contract, the scope of the work and payment
terms. The athletic trainer should assure that
the contract clearly outlines the details of the
contract, defines the scope of work and assures
appropriate compensation. Details regarding
the overall length of the contract should be
specified with dates and times for the start and
end of the contract period.

The AT will want to avoid ambiguous lan-
guage, including references to a “season” or “until
the project is complete,” and advocate for specific
dates and times in the contract. Similarly, the

continued on page 08
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INDEPENDENT EMPLOYMENT CONTRACT, continued from page 07

scope of the AT’s work should be spelled out in
sufficient detail so both parties fully understand
the expectations. General terms, such as “athletic
training,” “coverage,” “work hardening,” “indus-
trial medicine” and “provide care,” should be
avoided in place of specific services.

Finally, the contract terms should identify the
financial considerations, including dates of
payment, extra compensation for extended dura-
tions, fees for additional services not covered in
the agreed upon scope and contract termination
fees defined in other areas of the contract.

It may also be appropriate to include details
regarding who will provide liability and other
professional insurance, who is responsible for
supplying medical supplies, what equipment will
be needed to perform the services and what is
the physical location for providing AT services.
The contract should outline the process for sched-
uling the specified work, how schedule changes
willbe communicated and what the expectations
are for last-minute schedule changes.

Responsibilities
The contract should establish limits for the scope
of practice, population and scope of care provided.
By connecting the scope of practice to the lan-
guage in the appropriate state practice act, the
AT ensures that the contract language complies
with state laws and professional standards.
Each work setting may have a patient popu-
lation that challenges the boundaries established
by the scope of practice for ATs. For example,
in the athletic setting, providing care for coaches
and other team personnel may not be covered
under professional liability insurance if the con-
tract doesn'’t expressly include this population.
The contract should also establish the service
requirements, including events, meetings and
other required activities that the AT is expected
to attend. While some contracts may be vague,
suggesting the AT provides care for all events,
it is an unrealistic expectation and may obligate
the AT to unanticipated activities and diminish
the financial value of the contract. Therefore,
the contract should identify specific services,
define the work hours and required events or
meetings the AT must attend. Travel to and
from locations or to attend required activities
can impose a significant workload and cost that
should be included in the contract terms and
considered when determining the finances of
the contract.

Professional Oversight

In most circumstances, ATs function under the
direction of or in collaboration with a directing
physician. This can be in the form of a team
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physician, supervising physician or referring
physician. Regardless of the title, the directing
physician must accept the responsibility for the
AT’s practice, including all activities included in
the contract. To ensure agreement with the AT’s
practice patterns, the contract should define how
this relationship is formalized. Does the business
or agency provide the physician who serves in
this role or is the AT responsible for providing
allrequired components for legal practice includ-
ing physician supervision?

An AT who is solely responsible for providing
AT services to an organization must identify a
supervising physician to oversee their practice
and business. This supervision may have a cost
and should be considered when the AT determines
the total compensation of the contract.

Similar to traditional employment, the
AT-physician relationship should be in the form
of a contract and document all aspects of the
relationship, including each parties’ responsi-
bilities, the expectations for communication
and the method and format of establishing
standing orders in compliance with state laws
and regulations.

Performance Expectations
Performance expectation language requires
careful consideration by the AT and business
entity. In some instances, the AT is being con-
tracted to provide expert knowledge and skills
not otherwise available at the organization.
Additionally, much of the AT’s scope of service
may be medical in nature and require discretion-
ary reasoning. It may not be appropriate for the
identified administrative supervisor to be respon-
sible for evaluating the medical aspect of the
AT’s contract requirements.

This can be addressed by defining perfor-
mance regarding results and not the specific
means or process needed to meet the perfor-
mance requirements. The contract language
should define “what to do,” but not “how to do
it.” As an example, a contracted AT in the indus-
trial setting may be expected to reduce the
employees’ time out of work or the number of
workers’ compensation claims; however, the
means for producing the desired results is left
up to the discretion of the AT. In this case, the
AT could be evaluated by an administrative
supervisor on the data and not the medical aspect
of the AT practice.

Compensation

Nobody wants to be underpaid, and the com-
pensation clause of the contract should identify
the financial terms and the schedule of pay-
ment. Payment can be defined in many ways,

including an hourly rate, lump sum for the
terms of the contract and fee for service.
Individual circumstances will dictate the
schedule and fees based on the services defined
in the contract.

Because athletic training skills are so broad,
it'sin the AT s best interest to clearly define how
and for what they will be compensated. For exam-
ple, $100 per hour for first aid and emergency
care for a sports practice is very different from
$100 for an hour of athletic training services. The
latter might include emergency care, injury diag-
nosis, treatment, rehabilitation, return-to-play
decisions and documentation, and may, therefore,
carry more responsibility and liability risk, jus-
tifying additional compensation. Similarly, the
time required to perform industrial medicine at
a company two days a week may be considerably
different from providing care at a police academy
for a 16-week cadet class.

It may be appropriate to structure the com-
pensation based on the specific services. The
rate per pre-participation physical exam may
differ from the rate for event coverage or time
performing rehabilitation and documentation.

The timing of payment should also
be addressed in the contract. Does the AT expect
aretainer fee prior to starting work, a percentage
of the total contracted amount on fixed dates or
full payment prior to the start of the contract to
allow the AT to purchase needed supplies or
arrange support services including physician
supervision, if required in the contract?

Termination Criteria

The termination clause includes details for
the AT and business entity to terminate the
agreement. Termination at-will or mutual
consent allows the business or athletic trainer
to terminate the agreement at any time for any
reason. At-will agreements provide the most
flexibility for both parties, but also provides the
least amount of protection. Termination for cause
usually requires some form of misconduct
or breach of the contract terms. The contract
language should define the reasons for termina-
tion and may include, but are not limited to,
violations of law, organizational policy and pro-
fessional standards, poor judgement, misconduct,
breach of confidentiality or failure to perform
required duties.

While termination clauses are often complex,
the AT should consider protecting their
financial interests by including financial
compensation for termination of at-will agree-
ments and clearly define and understand the
criteria for cause agreements. It can also be
helpful for the AT to include language for the
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termination of the contract based on actions of
the business entity. Language including failure
to provide medical supervision, lack of payment,
lack of an appropriate work environment, failure
to provide work resources may help protect the
AT and define expectations for both parties.

Signatures
Contracts must be signed by both the party
making the offer and the party accepting

the offer. Generally, this is straightforward; how-
ever, the AT must assure that the signatory has
the authority to enter into a contract
for the business or agency. Most business entities
designate certain individuals who have the
authority to enter into a contract. In addition, it’s
usually in the AT’s best interest to be the second
or last person to sign if multiple signatures are
required. This allows for a final review of any
changes to the contract language and terms.

Court Rules Class Action Suit Alleging Title

Move Forward

n April, the Ninth Circuit Court of

Appeals reversed a lower court

decision and ruled that a Title IX

sex discrimination class action
suit brought by a group of female student ath-
letes at the state’s largest public high school
against the Hawaii State Department of Educa-
tion (DOE) and the local interscholastic associ-
ation could proceed on the merits.

While the decision simply certified the class
action, its repercussions for potential future lit-
igation emanating from Title IX —now celebrating
the 50" anniversary of its signing into law — are
enormous. The lawsuit itself has implications for
secondary schools and school districts that
employ them.

The lawsuit against the high school and DOE
was wide-ranging. In general, the complaint
alleged that the DOE and the school’s admin-
istration have had a systemic policy and practice
of using limited resources and capacity to pro-
vide better athletic facilities and benefits to male
athletes than to female athletes.

Specifically, the complaint alleged that the DOE's
policies violated Title IX by discriminating against
female athletes in these areas: athletic locker rooms,
practice facilities and competitive facilities; equip-
ment and supplies; scheduling of games and prac-
tice times; availability and quality of coaching;
travel opportunities; publicity and promotion; and
medical services and facilities.

It’s this last element that impacts athletic
trainers directly. The complaint states that female
student athletes experience the inequitable
provision of medical services, and inequitable
access to such facilities in comparison to their
male counterparts.
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The complaint also states that the DOE uses
funding, accepts contributions or allows funding,
regardless of source, to provide unequal athletic
treatment and benefits to male athletes as com-
pared to female athletes with respect to medical
services and facilities. This unequal provision of
benefits has been longstanding and has led to
—and will continue to lead to —unequal medical
services and facilities over time, according to
the lawsuit.

The lawsuit cites, as an example, that during
the 2017-18 school year cross country season,
on at least one occasion, female cross country
athletes were seeking treatment from the
athletic trainers in the gym, but the treatment
they received did not compare favorably to
that provided to the boys participating in the
football program.

As a result of the DOE’s discrimination, the
complaint stated, the high school’s female athletes
have been put at increased risk of injury. For exam-
ple, according to the complaint, a female water
polo athlete was experiencing hyperventilation,
a panic attack and muscle cramps. An athletic
trainer with the high school wasn'’t present for the
game, and the athlete fortunately relied on an
athletic trainer not affiliated with the high school
to address her medical needs.

Indeed, the complaint stated, athletic trainers
are less likely to be present at girls’ games than
boys’ games. The complaint said, for several
years, the high school’s athletic trainers did not
attend a single girls’ water polo game. The 2017-
18 school year was the first year that the school’s
athletic trainers attended a girls’ water polo
game. Nonetheless, the athletic trainers
attended only about three of the 12 games

Contract law is complex, and regardless
of the specific details, all contracts must be
reviewed by legal counsel to assure the basic
required components of a standard contract
(offer and acceptance, awareness, consider-
ation, capacity and legality) are included.
The AT can and should use the contract to
clearly define expectations and assure appro-
priate compensation and protection from an
adverse relationship. ?

IX Discrimination Can

that the girls’ water polo team played during
the 2017-18 school year. Notably, the school’s
athletic trainers were utilized by the water
polo team to address injuries each time they
were present at games, showing that they play
a necessary and valuable role in athletics.
In comparison, at least one of the school’s ath-
letic trainers attends every boys’ football or
baseball game.

Inlate 2019, the U.S. district court in Hawaii
denied the student athletes’ class action status.
The 2019 ruling ignored long-standing prece-
dent and created an unfounded barrier for
the student athletes to overcome, according
to their attorneys, who immediately appealed
to the district court ruling. The lower court
ruling would have required hundreds of indi-
vidual lawsuits, which would have grossly
burdened the student athletes, the school and
the courts, according to the attorneys for the
student athletes.

Inreversing, the lower court ruled, the three-
judge panel of the Circuit Court of Appeals ruled
in favor of the student athletes, asserting that
the district court erred in denying class action
status. The court acknowledged that, when the
student athletes seek equity under Title IX,
allegations of systemic discrimination favor
class actions.

The court also found that the student athletes’
claim for class-wide retaliation could proceed
because of the chilling effect retaliatory actions
have throughout the high school. The retaliation
claim stems from the school’s threat to cancel
the girls’ water polo program after the student
athletes and parents raised concerns about gen-
der-based athletic inequities. ?
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Legal Terms Athletic Trainers Should Know

ead on for more legal terms to

know, a key component of Law

101, our continuing series in

Sports Medicine Legal Digest, cre-
ated to break down some of the legal issues
athletic trainers may face. From glossaries of
common legal terms and in-depth reviews of
historic cases in sports medicine law to the
handling of administrative issues and under-
standing state laws, Law 101 is intended to
help athletic trainers better understand the
risks and responsibilities that come with being
a health care provider to a wide variety of pa-
tient populations.

Additional legal terms to know can be found
in the Fall and Winter 2021 issues of Sports
Medicine Legal Digest.

Equal Protection Clause: The portion
of the 14th Amendment to the U.S. Constitution
that prohibits discrimination by state
government institutions. The clause grants all
people equal protection of the laws, which
means that states must apply the law equally
and can't give preference to one person or class
of persons over another. It’s one of the most
common provisions in the Constitution cited
by those alleging discrimination by a state gov-
ernmental body.

Expert Witness: A witness with a special-
ized knowledge of a subject who is allowed to
discuss an event in court even though they were
not present. For example, an athletic trainer
could testify about whether a concussion protocol
was followed even though they were not involved
in the particular case at trial.

Fiduciary Duty: An obligation to actin the
best interest of another party. For instance, a
board of education has a fiduciary duty to actin
the best interests of the students, teachers and
administrators that it represents.

Grand Jury: A group of citizens convened
in a criminal case to consider the prosecutor’s
evidence and determine whether probable cause
exists to prosecute a suspect for a felony. If a
jury decides probable cause doesn't exist, the
prosecutor wouldn't proceed with the case.

Interrogatories: A set or series of written
questions sent to a party, witness or other person
having information or interestin a case. It’s used
in the discovery phase of a case.

Mistrial: A fundamental error in a trial that
ends the proceeding, such as the discovery that
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the defendant and a juror are relatives. When a
mistrial is declared, the trial must start again
with the selection of a new jury.

Opinion: A judge’s written explanation of
a decision of the court or of a majority of
judges. A dissenting opinion disagrees with
the majority opinion because of the reasoning
and/or the principles of law on which the deci-
sion is based. A concurring opinion agrees
with the decision of the court, but offers further
comment. A per curiam opinion is an unsigned
opinion of the court.

Preliminary Hearing: Also called a pre-
liminary examination, this is a legal proceeding
attempt to show that there is probable cause that
aperson committed a crime. If the judge is con-
vinced probable cause exists to charge the

person, then the prosecution proceeds to the
next phase. If not, the charges are dropped.

Statute of Limitations: A statute that
limits the right of a plaintiff to file an action
unless it's done within a specified time period
after the occurrence, which gives rise to the
right to sue. Statutes of limitations can range
from as few as one year, or even less, or to as
many as 20 years or more, depending on the
law and state.

Wrongful Discharge: When an employee
is fired for reasons that aren’t legitimate,
typically, either because those reasons are not
lawful or because they violate the terms of an
employment contract. The plaintiff has the
burden to show that they were, in fact, wrong-
fully discharged. T
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